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PREFACE

vi

speculation as to what a judge will do, and the outcome can be equally
surprising.

On some legal issues, it is possible to be pretty certain what the outcome will
be; on other issues, it is more difficult. But in all cases the best that can be given is
an assessment of the likely outcome—the risk involved. As a result of this
inevitable uncertainty, 1 have not in general tried to lay down what the law
is—unless it is very clear, this gives a false sense of certainty—but rather to point
out where the risks lie.

I'have attempted to state the law as I understand it, undoubtedly wrongly in
parts,as at 1 April 1999. The law in this area is, in general, moving fast, bur the
most major legal changes in the offing concern regulation. In July 1998, the
Government published draft legislation to replace the Financial Services Act
1986. There was then a period of consultation, including a report by a
committee of both Houses of Parliament which was critical of aspects of the
proposals, following which the Government published revised draft legislation
in June 1999. As at the time of writing, the Government appears intent upon
pushing this revised draft legislation through Parliament quickly.

Even aside from the proposed legislative changes, in June 1999 the Financial
Services Authority published new versions of the Grey Paper and The London
Code of Conduct through which the wholesale financial markets are regulated
(see pages 146-149). The papers retain the same sort of exhortation, guidance
and warnings as their predecessors, though with the heavier hand of the
Financial Services Authority becoming apparent. Two features in particular are
perhaps worthy of mention, both arising from Larussa-Chigi v. CS First Boston.
First, the wording in the previous standard form letrer to end-users in the
wholesale financial markets has been changed to avoid the terms of the Code
being introduced as a term of the contract between counterparties (see page
149). Second, there is more emphasis on the possible need of end-users for
advice, the desirability of making it clear whether advice is being given and the
regulatory framework within which it should be given.
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